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HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

 

IN THE COURT OF MUNSIFF NO. 2 

DHUBRI 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 2, Dhubri. 

Wednesday, the 31th day of July, 2019 

Title Suit No. 30 of 2016 

1. Afaz Uddin Sk 

         ………….……Plaintiff. 

 

        -Versus- 

 

1. Khairul Hoque 

2. Aizul Hoque 

   ....…………Defendants. 

 

 This suit/ case coming on for final hearing on 30.07.2019 in presence of  

Shri Mahiuddin Ahmed....................…..………….…..….…Advocate/Pleader for Plaintiff. 

Shri J.I. Ahmed & Others…………..……..…………..……Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 

Judgement. 

J U D G M E N T 

1. This is a suit for declaration of title, ownership right and eviction. 

Plaintiff’s Case 

2. The plaintiff’s case in brief is that, one Sapatullah Sk S/o-Late Nosoddi Sk. 

transferred land measuring 1K-10L covered by Khatian No.38, Patta No.71, 

Dag No.864 situated at Ghewmari under Circle, PS & Dist.-Dhubri, in favour of 

the plaintiff by executing a registered gift deed vide no. 1847 dated 
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02.09.2004. Thereafter the plaintiff started possessing the same and on the 

basis of such possession the land record was mutated in his favour. It is 

further contented by the plaintiff that defendant no.1 and 2 had approached 

the plaintiff to allow them to stay in the dwelling house situated in the suit 

land with the condition to vacate the suit land as and when they are asked to 

do so. With the passage of time the dwelling became the bonafide 

requirement of the plaintiff and as such the plaintiff asked the defendants to 

vacate the said house. But defendants refused to vacate the same despite 

several request made by the plaintiff. Hence, this suit.  

Defendant case  

3. The defendants have submitted their written statement wherein they have hit 

out at the case of the case of the plaintiff on the ground of maintainability, 

improper valuation of the suit, non-joinder of necessary parties, absence of 

cause of action. It is averred that the suit land has been in possession of the 

defendants since the days of his father. The defendant has also pointed out 

an error in the plaint that on one hand plaintiff stated that he purchased the 

suit land but on the other hand he stated that he purchased the same by 

executing a gift deed. The alleged gift deed no.1847/2006 is also void and as 

Govt. Khas land of Dag No.865 was incorporated in the said Gift deed over 

which donor (Sapatullah Sk) had no title or possession and after executing 

alleged deed he could not deliver possession of the land to the donee/plaintiff 

as Dag No.865 was already under possession of the defendants and Moktar 

Ali & Bachsu. They have further averred that they are not the permissive 

possessor in the suit land. The defendants have admitted that plaintiff is 

possessing the land covered by dag No. 864 by constructing residential 

houses. But to grab the land of the defendant and mislead the court he has 

put the boundary of the defendants land in Govt. Khas Dag No.865. The land 

covered by Dag No. 865 contains 1B-1K-10L and out of the said land the 

father of the defendants took possession of approximately 1K-15L at about 

40/50 years ago by constructing residential houses. The defendants were 

born and brought up in the said land and after death of their father in 1988 
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the defendants along with Moktar Ali and Bachsu have been residing with 

their families in the dwelling houses constructed by their father. The 

defendants never occupied any land in Dag No.864, Patta No.71 in vill-

Ghewmari, Circle-Dhubri at any point of time and they are possessing Govt. 

Khas land in Dag No.865. Therefore the plaintiff cannot claim right, title & 

interest over the suit land on the basis of such void & illegal gift deed. Hence, 

they have prayed for dismissal of the suit.   

Issues 

4. Upon the pleadings of the parties, the following issues were framed in this 

suit: 

(i) Whether the suit is maintainable in its present form? 

(ii) Whether there is any cause of action for the suit? 

(iii) Whether the suit is barred by law of the limitation? 

(iv) Whether the suit is undervalued? 

(v) Whether the suit is bad for non-joinder of necessary parties? 

(vi) Whether the plaintiff has right, title and interest over the suit land? 

(vii) Whether the defendants are illegally possessing the suit land and liable 

to be evicted? 

(viii) Whether the plaintiff is entitled to the reliefs as prayed for? 

(ix) To what other relief(s) the parties are entitled to? 

Discussion, Decision and Reasons Thereof: 

5. The plaintiff side adduced the evidence of three (3) witness viz. Shri Afaz 

Uddin as PW-1, Shri Mannan Nasker Ali as PW-2 and Shri Abdul Hoque as PW-

3 and also exhibited few documents. 

6. The defendant side has adduced the evidence of Shri Khairul Haque as DW-1 

and Moktar Ali as DW-2 and also adduced some documents. But the evidence 

of DW-2 was expunged as DW-2 failed to appear and face cross-examination. 

7. I have gone through the entire case record and the evidences adduced at the 

time of trial. I have heard the arguments advanced by learned counsel for the 

Plaintiff and Defendants. Now let me examine the evidence and other 

materials available on the case records to decide the case at hand. 
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Issue No. (i): Whether the suit is maintainable in present form? 

8. The defendants have contended that the suit is not maintainable and one the 

reason shown is that plaintiff has pleaded in his plaint that he purchased the 

suit land on the strength of a gift deed. On perusal of the documents 

submitted by the plaintiff, it is clear that the suit was in fact gifted to the 

plaintiff and that he did not purchase the same. One Sapatullah Sk. gifted the 

said land in favour of the plaintiff by executing a gift deed vide no. 1847 

dated 02.09.2004. The Gift Deed No. mentioned in the plaint is akin to the 

Gift Deed submitted by the plaintiff. Although defendants have categorically 

stated the said error in their written statement, but the plaintiff failed to get 

his plaint amended. Now the issue that needs to be decided is whether the 

plaintiff has to bear the price of the mistake that has been committed in the 

plaint? The plaintiff has filed this suit praying for right, title and interest over 

the suit land on the strength of the gift deed vide no. 1847. Merely because, 

plaintiff has omitted to use the expression “gifted” instead of “purchased” in 

para 1 of the plaint, I do not deem it just to dismiss the suit on the said 

ground. It is a fit case to apply the maxim Actus Curiae Neminum Gravabit. 

Further, the suit has been filed within the territorial jurisdiction of this Court. 

The plaint is filed in duplicate and pleadings are verified at the foot.  

Accordingly, this issue is decided in affirmative and in favour of the plaintiff. 

Issue No. (ii): Whether there is cause of action for the suit? 

9. A cause of action is bundle of facts affirmed by one party and denied by the 

other and such assertion. In the instant suit plaintiff has contended that he is 

the owner of the suit land and defendants are illegally possessing the suit 

land which is covered by Dag no. 864. The defendants have admitted that 

plaintiff is possessing over the land which is covered by Dag no. 864 but they 

deny that they are occupying land covered by dag No. 864. However, 

defendants have added that they are possessing the land which is covered by 

Dag no. 865 and plaintiff has illegally incorporated the Govt. Khas land of Dag 

No.865 in the said Gift deed. Therefore it is necessary to ascertain if the 
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defendants are occupying the land which is covered by dag No. 864. Thus, 

the rival contention of the parties with respect to possession over land 

covered by dag No. 864 has given rise to the cause of action and the same is 

the matter to be adjudicated upon. Hence, I am of the opinion that there is 

cause of action in the suit. 

Accordingly, this issue is decided in affirmative and in favour of the plaintiff. 

Issue No. (iii): Whether the suit is barred by law of limitation? 

10. Plaintiff has filed this suit for declaration of title, ownership and eviction. The 

Plaintiff avers that he has right, title and interest over the land covered by 

dag No. 864 and defendants have occupied a part of the said land and 

plaintiff has as such filed this suit for evicting them from the said land.  Since 

the suit is for possession of the immovable property based on title therefore 

the suit shall be governed by Article 65 of The Indian Limitation Act, 1963. 

Plaintiff further stated that he asked the defendants to vacate the suit land on 

01.06.2015 but defendants refused to do so. Therefore the possession of the 

defendants over the suit land has become adverse to the plaintiff on 

01.06.2015; and the present suit was filed on 29.01.2016 which is within the 

period of limitation.  

Hence, this issue is decided in negative and in favour of the plaintiff. 

Issue No. (iv): Whether the suit is under valued? 

11. The instant suit is a suit for declaration of title, ownership and eviction. 

Plaintiff has valued the suit at Rs.2,000/-. While the defendants have averred 

that the suit is undervalued as the present market value of the suit land is 

more than Rs. Two lakhs. The substantial relief which the plaintiff has prayed 

for in the instant suit is for Declaration of Title and the other reliefs are 

consequential thereto, as such the suit would be governed by 7(iv)(c) Court 

Fees Act. It has been held by the Houn’ble Gauhati High Court in Haripada 

Datta v. Madhusudan Datta, reported in 1984 SCC OnLine Gau 30 that:  
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“The correct method of valuation of the relief in a suit for declaration 

with consequential relief is to put a single valuation and the option of 

valuing the reliefs rests with the plaintiff as was laid down by the 

Supreme Court in AIR 1958 SC 245 (Sathappa Chettiar v. Ramanathan 

Chettiar. In that case the Supreme Court observed: 

“If the scheme laid down for the computation of fees payable 

in suits covered by the several sub-sections of S. 7 is 

considered, it would be clear that, in respect of suits falling 

under sub-sec. (iv), a departure has been made and liberty has 

been given to the plaintiff to value his claim for the purposes of 

court-fees. The theoretical basis of this provision appears to be 

that in cases in which the plaintiff is given the option to value 

his claim, it is really difficult to value the claim with any 

precision or definiteness.” 

12. Therefore, it is established that the suit has been properly valued by the 

plaintiff.  

Accordingly, the instant issue is decided in negative and in favour of the 

plaintiff. 

Issue No. (v): Whether the suit is bad for non-joinder of necessary 

parties? 

13. The Hon’ble Supreme Court in Mumbai International Airport (P) Ltd. v. 

Regency Convention Centre & Hotels (P) Ltd. Reported in (2010) 7 SCC 417 

has held that:  

A “necessary party” is a person who ought to have been joined as a 

party and in whose absence no effective decree could be passed at all 

by the court. If a “necessary party” is not impleaded, the suit itself is 

liable to be dismissed.”  

14. The defendants have pleaded that suit is bad for non-joinder of necessary 

parties like State of Assam. During the cross-examination of PW-1, defendant 

has given a suggestion that the suit is liable to be dismissed as he has failed 
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to implead the legal heirs of Sepatulla Sk. who gifted the suit land to the 

plaintiff. Since the plaintiff has no claim against such parties therefore, such 

persons cannot be regarded as necessary parties to the suit. Moreover, the 

suit can be adjudicated and decided upon without making them as parties 

and accordingly it is decided that the suit is not bad for non-joinder of 

necessary parties. 

Hence, this issue is decided in negative and in favour of the plaintiff. 

Issue No. (vi): Whether the plaintiff has right, title and interest in 

suit land? 

15. Before I proceed to discuss the instant issue at hand, I deem it necessary to 

ascertain the suit land. The plaintiff has described the suit land in the 

schedule of the plaint as land measuring 1K-10L covered by Patta No. 71, 

KhatianNo. 38 Dag No. 864 situated at Gheumari under Dhubri Circle. The 

said land is covered by North-Suf, South-Jahanuddin, East-Chanda Khal Beal 

and West- Road.  

16. It can be inferred from the bare perusal of plaint that defendants have 

allegedly occupied the two room dwelling house situated in and measuring 

1K-10L covered by Patta No. 71, KhatianNo. 38 Dag No. 864. Thus, the land 

measuring 1K-10L covered by Patta No. 71, KhatianNo. 38 Dag No. 864 is the 

suit land in the present suit.  

17. In the instant suit plaintiff has claimed right, title and interest over the suit 

land on the strength of Gift Deed Vide no. 1847 executed by Sepatulla Sk. in 

favour of the plaintiff. PW-1 has submitted the Gift Deed No. 1847 which is 

marked as Exhibit-1. On perusal of Exhibit-1 it is seen that Sepatulla Sk. 

gifted land measuring 1K-10L covered by Khatian No. 38 in Dag No. 864 and 

land measuring 1B-1K-10L covered by Khatian No. 38 in Dag No. 865. The 

total land covered by two Dags adds to 1B-3K. The total land is bounded by in 

the North-Road, South-Jahanuddin Sarkar and River, East-Samsher Ali and 

West-Road. 

18. The land covered by Dag No. 865 is not the subject-matter of dispute in the 

present suit as PWs have deposed that defendants are illegally occupying the 
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land covered by Dag No. 864. But DW-1 has deposed in his evidence-in-chief 

on affidavit that they are possessing land measuring 1K-15L of govt. khas 

land covered by Dag No.865. DW-1 has also admitted that plaintiff is residing 

in Dag No. 864. 

19. In order to establish the title of the plaintiff over Dag No. 864, PW-1 has also 

submitted Jamabandi which is marked as Exhibit-2, Patta No. 571 which is 

marked as Exhibit-3 and Revenue Receipt of Patta no. 571 which is marked as 

Exhibit-4. All the documents furnished by PW-1, establishes the fact that the 

name of plaintiff namely Afaz Uddin is recorded in Patta No. 571, Dag No. 864 

in area measuring 1K-10L.  

20. On the basis of the admission made by DW-1 and the documents so 

submitted by PW-1, I am of the view that Plaintiff namely Afaz Uddin has 

exclusive right, title and interest over the Suit land measuring 1K-10L covered 

by patta no. 571, Dag No. 864.  

Accordingly, the instant issue is decided in affirmative and in favour of the 

plaintiff.  

Issue No. (vii): Whether the defendants are illegally possessing the 

suit land and liable to be evicted? 

21. The PWs have deposed during their evidence-in-chief that defendants have 

occupied the two room dwelling house situated in and measuring 1K-10L 

covered by Khatian No.38, Patta No. 71, KhatianNo. 38 Dag No. 864. Per 

contra DW-1 has deposed that defendants are residing in Dag No. 865 and 

not in Dag No. 864. During the cross-examination of DW-1, he has 

categorically denied that he is possessing any land covered by Dag No. 864. 

Plaintiff has filed to adduce cogent evidence to establish that defendants are 

possessing the land covered by Dag No. 864. There is nothing on record to 

suggest the fact that defendants are possessing the land covered by Dag No. 

864. Hence, I am of the considered view that defendants are not possessing 

the suit land covered by Dag No. 864 and therefore the question of evicting 

them therefrom does not arise. 

Accordingly, this issue is decided in negative and against the plaintiff.  
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Issue No. (viii): Whether plaintiff is entitled to relief as prayed for? 

Issue No. (ix): To what reliefs, parties are entitled to? 

22. For the sake of brevity I shall be discussing Issue no. (viii) and (ix) together 

for the sake of brevity. On the basis of the foregoing discussions and decision, 

I find that plaintiff could prove his right, title and interest over the Suit land 

covered by Dag No. 864 but he failed to prove that defendants are illegally 

possessing the suit land covered by the same Dag No., therefore the suit 

partly decreed with the following decree that:  

a. Plaintiff has right, title and interest over the suit land measuring 1K-

10L covered by Patta No. 71, Khatian No. 38 Dag No. 864 situated at 

Gheumari under Dhubri Circle.  

Accordingly, Issue No. (viii) and (ix) are decided partly affirmed and partly 

denied.  

 

ORDER 

23. On the basis of the foregoing discussions, and decision arrived in the 

foregoing issues, I hold the suit of the plaintiff to partly decreed on contest 

without cost with following decree: 

a. Plaintiff has right, title and interest over the suit land measuring 1K-

10L covered by Patta No. 71, Khatian No. 38 Dag No. 864 situated at 

Gheumari under Dhubri Circle. 

24. Prepare the decree accordingly within 15 (fifteen) days.  

25. Given under my hand and seal on this 31st day of July, 2019 at Dhubri. 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 2, 

Dhubri 
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A P P E N D I X 

 

Plaintiff’s witness: - 

1. PW-1 : Afaz Uddin 

2. PW-2 : Mannan Nasker Ali 

3. PW-3 : Abdul Hoque 

 

Plaintiff’s Exhibits: - 

1. Exhibit-1: Gift deed No.1847/2004 

2. Exhibit-2: Jamabandi 

3. Exhibit-3: Myadi Kheraji Patta No.571 

4. Exhibit-4: Land revenue receipt 

 

Court's witness: - 

NIL 

Court's Exhibits:- 

 NIL 

Defendant’s witness: - 

1. DW-1 : Khairul Hoque 

2. DW-2 : Moktar Ali (Expunged) 

 

Defendant’s Exhibits:- 

 NIL 

 

 

(Shri Siddarth Brook, A.J.S.) 
Munsiff No. 2, 

Dhubri 
 
 
 
 
 

  


